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Draft of Answers To 

Committee for Reforms in Criminal Laws 

First Consultation on Substantive Criminal Law 

 

Part A 
Strict Liability Offences: 

 

Q.1. Which principles regarding the object and nature of crime should guide 

the introduction of strict liability offences within the I.P.C.? 

 

 Only those offences where it seems highly improbable that the 

accused person with his prudence couldn't have been aware of the 

consequences of his actions should be categorized as a strict 

liability offence. 

 Only direct, indisputable evidence and circumstantial evidence 

with very strong corroboration only should be allowed for the trial. 

 Should be away from any distinguishing influence of gender, 

religion, caste or creed. 

 Strict misuse clause should be added so as to avoid any abuse of 

the law. 

 

Q.2. Which strict liability offences should be included within the I.P.C.? 

 

1. Misusing of any law. 

2. Perjury. 

3. Traffic Offenses 

4. Dereliction of duty by any authority (administrative, police or 

judicial). 

5. Any authority's act of omission or commission that either aids or 

abets crime in society. 

 

Q.3. Should the principles of sentencing in cases of strict liability offences 

differ from the general principles of sentencing? 

 

Yes, there can't be any general principle laid down for this! And since 

there's no intention required to be established, it'll have to be 

necessarily based on individual case gravity. 

 

Punishment: 
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Q.4. Should additional types of punishment- based on objectives of 

deterrence, rehabilitation, restoration etc.- be inserted in the I.P.C.? 

 

Yes! Even though the current type of punishments is sufficient as of date 

for almost all offences, still we feel additional types aiming the 

objectives of deterrence, rehabilitation, restoration etc. should be 

inserted. 

 

Q.5. Are there any punishments under Chapter III that should be deleted? 

 

Yes, the provision of capital punishment/death penalty should be 

struck off! Not only it's against human rights and dignity but also it does 

not carry any deterrent value. 

 

The risk of executing an innocent person exists in every justice system 

and in case of the death penalty, there is no possibility at all of 

reversing or revoking the sentence in case of a person wrongly 

convicted. 

 

Q.6. Are there any offences in the I.P.C. for which the quantum of punishment 

and fines imposed should be revised? 

 

Yes! Punishment for Perjury of all forms (including all the offences 

covered under 195 CrPC), 304 IPC (Punishment for culpable homicide 

not amounting to murder); 124A IPC (sedition) should be increased. 

 

Q.7. What is the mode of calculation that should be adopted to rationalise 

fines under the I.P.C. if the amount of fine is to be re-adjusted for inflation 

across offences, either automatically or on a one-time basis? 

 

Fine to be imposed should be decided maintaining a balance of 

between the quantum or gravity of the offence committed and the 

income status of the accused. 

 

Other things to be considered for deciding the amount of fine could 

be the social & educational status of the accused, and also the 

accused person is a repeated or habitual offender. 

 

Part B 
General Exceptions: 

 

Q.1. Do you have any suggestions with regards to 

reclassification/combining/splitting of sections under Chapter IV of the I.P.C.? 
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Sections relating to children can be reclassified in the light of Juvenile 

Justice (Care and Protection of Children) Act. 

 

Sections relating to acts done in an official capacity can be split 

separately. 

 

Q.2. Do you have any suggestions with regards to addition or omission of 

general exceptions under Chapter IV of the I.P.C.? 

 

No 

 

Q.3. Are there any circumstances that warrant a modification of the doctrine 

of ‘ignorantia juris non excusat’? 

 

Yes, it should be modified to favour minors as all minor related matters 

should be referred to the JJ Act and those with the reasonable 

possibility that the accused in spite of due diligence could not have 

known of the contravened act or law. 

 

Q.4. Does s. 81 fail to clearly describe how the nature of the threat is to be 

assessed and the type of response that is allowed to counter the threat? 

 

Yes! Section 81 in current form is entirely open for interpretation and 

misuse. This needs to be rewritten clarifying more on the threat 

perception and the extent of response allowed. 

 

Q.5. Should the defence of necessity under s. 81 extend to the offence of 

culpable homicide? If yes, please specify the circumstances with reasons. 

 

No, the defence of necessity u/s 81 should not be extended to the 

offence of culpable homicide. 

 

Q.6. In reference to s. 82 and s. 83 of the I.P.C., is there a need to alter 

(increase or decrease) the minimum age of criminal responsibility to commit 

an offence? If so, please suggest an age. 

 

It should be decided in the light of Juvenile Justice (Care and 

Protection of Children) Act. The multiplicity of laws for the same cause 

should be avoided and it should not be influenced by gender 

discrimination, rather, should be gender-neutral. 

 

Q.7. Is there a need to alter (expand or contract) the definition and scope of 

the defense of insanity provided for in s. 84 of the I.P.C.? 

 

No, but the report from some expert medical professional should be 

made mandatory for the same. 
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Q.8. Is there a need to alter s. 86 of the I.P.C. in reference to the potential 

ambiguity caused by the absence of the term ‘intent’ in the latter part of the 

provision? 

 

Yes! As the section carries an exception "unless the thing which 

intoxicated him was administered to him without his knowledge or 

against his will", the absence of 'intent' renders this to misuse. The 

ambiguity caused by the lack of ‘intent’ should be resolved. 

 

Q.9. a) Should voluntary intoxication act as an aggravating factor at the time 

of sentencing; or, b) Should a lack of intention in cases of voluntary 

intoxication be taken into account as a mitigating factor at the time of 

sentencing? 

 

a) No! Voluntarily intoxicated would not know that his being 

intoxicated would lead to him committing any offence. 

a) Yes! Lack of intention or Mens rea should be considered. 

 

Q.10. In light of inconsistency in the age of the person with reference to s. 87 

and s. 89, should the age of the beneficiary in s. 89 be raised to 18 years? 

 

Yes! The inconsistency in the age of the person should be resolved by 

raising the age of the beneficiary in sec 89 to 18 years. 

 

Q.11. Should acts, not intended, but known to be likely, to cause death or 

grievous hurt, done with consent, be included within the chapter? [Illustration: 

A hires B, a licensed para-glider, to engage in the adventure sport. B informs 

A of the inherent danger of death or grievous hurt while engaging in the 

sport. A consents to the same. A dies in the course of the activity, despite B’s 

diligence and care.] 

 

Yes! But this should be with strict evidence establishing the fact that the 

consent was free from any influence or fear or inducement or 

coercion. 

 

Q.12. Should the scope of s. 90 and s. 94 be expanded to include fear/threat 

of injury to persons other than one self? 

 

Yes! The scope of sec 90 and 94 should include fear/threat of injury to 

other persons also. 

 

Q.13. Should s.90 be revised to: 

• Expand the scope of fear of injury; 

• Resolve the ambiguity in the interpretation of the phrase 

‘misconception of fact’; 
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• Include instances other than fear of injury or misconception of fact? 

 

Yes! The scope of fear of injury and misconception of fact can be very 

large with the change in society. It could be the result of blackmailing 

or coercion or anything else. 

 

Q.14. Should compulsion by threats, as provided under s. 94, act as a 

mitigating factor during sentencing in the offences of murder and offences 

against the State? 

 

Yes! It should act as a mitigating factor for the person who has been 

threatened, whereas the threatening person is to be held primarily 

responsible for the act committed under his threat. 

 

Q.15. Is there a need to alter the circumstances in which the right to private 

defense of the body can extend to causing death? 

 

Yes! But this should be only for protecting his own or a child incapable 

of defending himself. 

 

Q.16. Is there a need to alter the circumstances in which the right to private 

defense of property can extend to causing death? 

 

Yes! But this should be subject to establishing the fact that such an act 

was necessary and in no way it could've been avoided even with all 

possible resources and efforts available at that moment. 

 

Q.17. Should the fact that there is time to have recourse to the protection of 

public authorities be an absolute ban against the exercise of the right to 

private defense? 

 

Yes! Right to private defence should be the last resort, also the public 

authorities should be made liable for punishment for not acting with 

due diligence. 

 

Q.18. Should the scope of s. 101 and s. 104 be expanded to include the cases 

of involuntary causing of death? 

 

Yes! When someone is under threat of his own life and is defending his 

own self in reflex, he cannot be expected to ascertain the impact of his 

action whether it can lead to death of the offender. 

 

Q.19. Should the scope of s. 106 be expanded to include cases where there 

is- 

• Reasonable apprehension of harm other than death, 

and/or; 
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• Reasonable apprehension of death by causes other than assault? 

 

No! Expanding it to include reasonable apprehension of harm other 

than death, or apprehension of death by causes other than assault 

would render it to misuse! 

 

Q.20. Which principles should govern the determination of permissible risk of 

harm to an innocent person in the instances raised in the preceding 

question? 

 

1. There should be indisputable evidence that any harm to the 

innocent person was unavoidable and unintentional. 

2. There should be crystal clear evidence to rule out any conspiracy or 

collusion on the part of the person causing harm. 

 

Part C 
Offences Against the State: 

 

Q.1. Should the applicability of s. 124 be expanded to include other 

functionaries such as Judges of HC/SC, CECs, CICs, CAGs, Attorney General, 

Advocate Generals, Solicitor General etc.? 

 

Yes. In today's situations, anyone can misuse his position and power.  

 

Gandhi ji once said, “Freedom is not worth having if it does not include 

the freedom to make mistakes.”! I personally feel that any deliberation 

or attempt in any form in society (all functionaries and judicial officers 

too come from this very society) that is against the state should be 

punishable. 

 

Q.2. Does the offence of sedition under s. 124A require omission or any 

amendment in terms of its definition, scope and cognizability? 

 

Activities of sedition against State shouldn't be limited to only hateful 

speech or attempts to excite disaffection (including disloyalty and 

enmity against the nation) but also to attempts to disintegrate the 

society in the name of religion or caste. 

 

There should also be a provision to define and include 'virtual unlawful 

associations' as in today's internet age it's not necessary to meet one 

another for activities or promotion of any activities of associations 

which could be unlawful. 

 

The terms ‘terrorist act’ as defined under Section 15 of Unlawful 

Activities (Prevention) Act, 1967 and ‘cyber terrorism’ as defined under 
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Section 66F of Information Technology (Amendment) Act, 2008, are not 

the only anti-national activities, but we need to include even those 

activities like denial of accepting Indian currency, fundamental 

religious teachings to invoke terrorism, exploiting the youths to indulge 

in unlawful activities, refusal to sing or to stand while National anthem is 

being played, interrupting or restricting the hoisting of National Flag 

etc. as seditious activity. 

 

Q.3. Should Insults to the National Flag, Emblems and Constitution of India, be 

introduced as substantive offences under the I.P.C.? 

 

Yes! Insults to the National Flag, Emblems and Constitution of India, can 

be introduced as substantive offences under the I.P.C. 

 

Offences Affecting Human Body: 
 

Q.4. Should an act, colloquially referred to as “Mob Lynching”, be penalised 

as an offence under the I.P.C.? If yes, what should be the elements and 

quantum of punishment for the offence? 

 

Penal provision for killing someone is already there in IPC, a sub-section 

for Mob Lynching can be added. But the investigation should 

necessarily be for parent killing section, only when the reason for killing 

is found to be lynching, it should be applied. 

 

Elements and quantum of punishment should be the same as any other 

killing. 

 

Q.5. Should an act, colloquially referred to as “Honour Killing”, be penalised 

as an offence under the I.P.C.? If yes, what should be the elements and 

quantum of punishment for the offence? 

 

 

Penal provision for killing someone is already there in IPC, a sub-section 

for Honour Killing can be added. But the investigation should 

necessarily be for parent killing section, only when the reason for killing 

is found to be an honour, it should be applied. 

 

Elements and quantum of punishment should be the same as any other 

killing. 

 

Q.6. Should “Corporate Homicide” be penalised as an offence under the 

I.P.C.? If yes, what should be the elements and quantum of punishment for 

the offence? 
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Penal provision for killing someone is already there in IPC, a sub-section 

for Corporate Homicide can be added. But the investigation should 

necessarily be for parent killing section, only when the reason for killing 

found justifies, it should be applied. 

 

Elements and quantum of punishment should be the same as any other 

killing. 

 

Q.7. Should s. 306 of the I.P.C. be amended to create an exception for active 

euthanasia? 

 

Yes! But this should be wilfully done with due NOC from care takers and 

with evidence of intimation to the authorities concerned. 

 

Q.8. In the light of contemporary discourse on sexual and reproductive rights 

of women, should the offence under s. 312 be decriminalised? 

 

No! When a woman conceives after relations between two consenting 

adults, considering only the contemporary discourse on sexual and 

reproductive rights of woman is an injustice to her consenting male 

partner. Decriminalising this will leave the male partner remedyless. 

 

Also, the reproductive rights of the man should be considered and the 

consent to abort from the male partner be made mandatory. 

 

Q.9. Should the definitions of force (s. 349), criminal force (s. 350) and assault 

(s. 351) be omitted/revised/modified? 

 

No, current definition is sufficient! 

 

Q.10. Do you have any suggestions with regards to addition/ omission/ 

modification of provisions dealing with kidnapping and abduction? 

 

Since India hasn’t signed HAGUE Convention, international parental 

child abduction should also be included as a criminal offence. It is 

worth noting that few countries have already criminalized Parental 

Alienation. 

 

Q. 11. In view of the divergence of judicial opinion with regards to the validity 

of minor's consent in s. 366, do you recommend any amendment to the 

Section to address this issue? 

 

1. Sec 366 should be made gender-neutral, even boys are subjected 

to kidnapping, abduction or compelled to marry. 

2. The section should be amended to reconcile with the Juvenile 

Justice (Care and Protection of Children) Act. 
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Sexual Offences: 
 

Q.12. Should sexual offences be classified as: 

 A subset of offences against the human body; or, 

 A subset of gender-discrimination offences; or, 

 An independent category of offences? 

 

Sexual offences should be classified as ‘A subset of offences against 

the human body’ and should be made gender-neutral! 

 

Q.13. Other than rape, the sexual offences listed in the IPC are- 

 Obscene Acts and Songs (s. 294) 

 Assault or Criminal Force to Woman with Intent to Outrage her Modesty 

(s. 354) 

 Sexual Harassment (s. 354A) 

 Assault or Criminal Force to Woman with intent to disrobe (s. 354B) 

 Voyeurism (s. 354C) 

 Stalking (s. 354D) 

 Unnatural Offences (s. 377) 

 Word, Gesture or Act Intended to Insult the Modesty of a Woman (s. 509) 

Is there a need to reform this classification of sexual offences by adding/ 

deleting/ modifying any offences? 

 

The only modification that is required is to make all these gender-

neutral. Laws biased in favour of one gender ignoring the fact that 

perpetrator or the victim can be of any gender. 

 

Q.14. What should be the standard of consent under s. 375 of the I.P.C.? 

 

While referring to consent in terms of rape, we must not forget that the 

word ‘rape’ today is more of a strategic tool for misuse wherein it 

implies an understanding of viewing female victim in distress, and 

where it's only the 'consent' that is contested. 

 

Consent not being a physical fact, cannot be gauged. Therefore there 

can only be indicators to establish the presence of consent. 

 

1. There should be a strict limitation as to when can the crime be 

reported, exemption be allowed only on a specific explanation of 

the delay. 

2. The assumption that a grown-up, educated and adult woman 

knows the consequences of entering into physical relation and 

thereby the physical relationship was consensual should be 
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preferred over the assumption that she can be lured in physical 

relations! 

3. Absence of marks of forced activity should be indicative of consent. 

4. Any improvement in the version of the story or the evidence after a 

reasonable time should be taken as indicative of consent. 

 

Q.15. Should the grounds of vitiation of such consent be expanded to include 

cases where- 

 The victim has been put in fear of injury other than physical hurt or death; 

and, 

 The perpetrator is impersonating any other person (and not just the 

husband as currently provided in s. 375) that the victim would otherwise 

knowingly have consented to? 

 

With the rampant misuse of rape laws, adding new provisions is like 

providing even more avenues for misuse. Before adding any new 

provision to the law, the only amendment that is urgently needed is 

making it gender-neutral. 

 

Q.16. Should the marital rape exception (Exception 2) under s. 375 of the 

I.P.C. be deleted? 

 

'Marital rape' is not an Indian concept; it’s imported!  And since it’s an 

imported concept, before proceeding further we need to understand 

it from both, Indian and foreign perspectives. 

 

We first need to understand as to which out of ‘Exception 2 under 

section 375 of the IPC’ or ‘section 376B of the IPC’ relates to ‘marital 

rape’! If we perceive ‘Exception 2 under section 375 of the IPC’ is a 

‘marital rape’ exception, then we need to define the purpose of 

‘section 376B of the IPC’ and why it was enacted! 

 

Certain important points that need to be looked into here are: 

 All the countries that have legislation criminalizing marital rape (be it 

in USA, Australia, Europe or elsewhere), already existing rape laws 

were gender-neutral and marital rape law enacted is also gender-

neutral. Foreign laws talks of ‘spousal rape’, but our laws restrict to 

woman’s consent only. Indian laws do not even accept that a male 

can be raped. 

 Almost all international marital rape laws revolve around an 

understanding that the implied ‘consent’ given by one spouse 

could be revoked by process of law or any other way as to make it 

clear to the other spouse that one spouse has withdrawn his/her 

consent and the other spouse has lost his/her immunity. Also that the 

immunity/exemption does not apply where the parties to the 

marriage were not cohabiting or were separated. 
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 SECTION 376B OF THE IPC SUFFICIENTLY COVERS THE ISSUE OF 

MARITAL RAPE AT PAR WITH THE INTERNATIONAL LAWS. 

 Protection of Women against Domestic Violence Act, 2005, also 

covers marital rape. 

 International marital rape laws accept that the consent can be 

withdrawn even when not separated, but nowhere it is mentioned 

as to how the withdrawal of consent be recorded. 

 We also must consider an issue that no other country has anything 

like 498A of IPC which stands as the most misused law in the country, 

which nowadays also carry rape/unnatural sex allegation on 

husband’s brother or father to compel the husband to surrender at 

the earliest and agree to wife’s unreasonable and unjustified 

demands. 

 Before taking this further, we must also analyse as to how and why 

after July 2014 when Hon’ble Apex Court passed judgment in 

Arnesh Kumar Vs State of Bihar [(2014) 8 SCC 273] that stopped 

arrests in 498A FIRs, there is a steep rise in 498A IPC FIR that carry 377 

IPC allegations against the husband and rape/ molestation 

allegation against husband’s male relative. 

 

Q.17. Should sexual offences be defined by employing gender-neutral terms 

for the offender and the victim? 

 

Yes, not defining sexual offences with gender-neutral terms for the 

offender and the victim so far has only resulted in the trampling of the 

rights of men and transgender. 

 

It is a grave injustice, inhumane and against jurisprudence to enact 

laws believing that only one specific gender can be the perpetrator 

and only one specific gender can be the victim. 

 

POCSO provides a remedy to a boy up till he is even a day short of his 

18 years of age, the moment he completes 18 years of his age, he is 

left remediless against any sexual assault he undergoes. 

 

Q.18. Should sexual violence during armed conflict be expressly penalised as 

a sexual offence? 

 

Yes! History is evident that sexual violence during armed conflict affects 

both, men and women. It is imperative to acknowledge and redress 

the trauma suffered by victims of sexual violence during armed 

conflict. 

 

Q.19. Barring generally applicable aggravating and mitigating factors 

(gravity of offence, recidivism, age, socio-economic background, etc.), 
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which other factors should be taken into account during sentencing in sexual 

offences? 

 

As aggravating factors: 

Gravity of planning, habitual offender, degree of harm caused, place 

where offence commited, drug or alcohol addiction, damage made 

to property, offence committed while on bail 

 

As mitigating factors: 

Cooperation in investigation and trial, remorse, psychiatric or 

psychological illness, drug or alcohol addiction, intoxication, prospects 

of rehabilitation, criminal history and character 
 


